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STATEMENT OF THE CASE 
I. Nature of the Case 
This case was brought by Plaintiff/Appellant Spirit Ridge Mineral Springs ("Spirit 
Ridge"), whose manager is Mr. Jim Ridge, claiming that Defendant/Appellee Franklin County is 
operating a gun range that is a dangerous nuisance to plaintiff, whose land abuts the gun range on 
at least three sides. This appeal is from the Trial Court's grant of a motion for a directed verdict 
pursuant to rule 50(a) of the Idaho Rules of Civil Procedure in favor of Franklin County 
dismissing Spirit Ridge's request for injunctive relief. l 
II. Course of Proceedings 
On August 25, 2011, Spirit Ridge filed a complaint seeking injunctive relief and 
abatement of the nuisance created by a gun range operated by Franklin County. The case was set 
for trial to be held on February 25-26,2013 in Preston, Idaho. The case was heard by the 
Honorable Judge Mitchell W. Brown who entered an order denying the injunction and the 
request for abatement on February 28,2013. 
Spirit Ridge now appeals from the trial court's final order granting Franklin County's 
motion for a directed verdict finding that Spirit Ridge failed to show that the nuisance continued 
after 2008. 
1 In an action tried by the court without a jury, the appropriate motion would have been made pursuant to LR.C.P. 
41 (b) seeking involuntary dismissal of Plaintiff s claim for failure to show a right to relief. Notwithstanding the 
motion being brought under the wrong provision, the trial court applied the correct standard of review. 
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III. Statement of Facts 
Franklin County is Responsible for the Gun Range Abutting the Spirit Ridge Property 
1. Franklin County owns the gun range at issue. Transcript at 205-206, Lines 22-25, 1-9. 
2. In the early 90's there was a sign that said "this is the Franklin County gun range" posted 
on the range. Transcript at 256, Lines 1-4. 
3. There is a county commissioner assigned to handle issues related to the gun range. 
Transcript at 213-214, Lines 22-25, 1-3. 
4. The county provided "money for the maintenance" of the gun range. Transcript at 334, 
Lines 19-20. 
5. Franklin County hired an employee to perform maintenance on the gun range. Transcript 
at 361, Lines 8-24. 
6. The county was aware that "there was some shooting going on" at the range. Transcript at 
24, Lines 13-15. 
7. Mr. Ridge had discussions with former county commissioner Brad Smith about the 
county's responsibility for the gun range activities. Transcript at 23-24. 
8. The county "posted some signs in those areas ... that skeet shooting was going on, stating 
no shotgun shooting." Transcript at 26, Lines 6-8. 
9. Six months before the trial date there "was someone walking around that seemed to be in 
a supervisory position" Mr. Ridge "didn't see what he was doing, really, he was just 
walking around looking at the targets." Transcript at 39, Lines 25-29. 
10. After Mr. Ridge complained to the county about the deaths of his horses the gun range 
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was closed "for about two weeks until someone tore [the lock on the gate] out. And then 
the gun range reopened and has been going ever since just like it was before. Transcript 
at 42, Lines 10-12; Transcript at 49, Lines 1-3. 
Franklin County Invites the Public to Use the Gun Range 
11. The gun range was "in fact open to public use" from "daylight to dusk." Transcript at 
211, Lines 20-23. 
12. Any member of the public can go out and use the gun range. Transcript at 212, lines 4-6. 
13. There are areas of the gun range designated for the use of the public. Transcript at 389, 
Lines 13-15. 
14. There is no barrier preventing people from traveling from the parking lot to the shooting 
range. Transcript at 43, Lines 22-25. 
15. The county and Mr. Ridge both put locks on the gate to the gun range during its closure. 
Transcript at 159-160, Lines 23-25, 1-4. 
16. Someone cut the locks on the gate to the gun range off "a week or two or three weeks 
later." Transcript at 160, Lines 7-9. 
17. After the lock was cut "the gate has stood wide open ever since." Transcript at 160, Lines 
10-11. 
The Franklin County Gun Range is Not Supervised by the County 
18. The range does not have a full-time attendant. Transcript at 212, Lines 18-19. 
19. Until six months before trial Mr. Ridge never saw anyone actively supervising the range. 
Transcript at 110, Lines 9-13. 
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20. At the time of the 2007 incident the gun range had "no supervision at all." Transcript at 
39, Lines 9-11. 
21. The range has signs inviting people in, the range gates are open and no supervision is 
required to patronize the range. Transcript at 151, Lines 1-5. 
22. On the date of the shotgun being fired at Ms. Fischer in the truck in 2008, there was no 
supervision at the range. Transcript at 175. 
23. Mr. Biggs was hired to maintain the range. Transcript at 211, Lines 10-11. 
24. Mr. Biggs' "compensation was not such that Mr. Biggs was in attendance all the time the 
range was open. Transcript at 211, Lines 15-16. 
25. Time spent by Mr. Biggs at the range was not daily, varied from 1 hour to 8 hours a day 
and was not more than 24 hours a month. Transcript at 353-354. 
26. Mr. Biggs was tasked with "general range upkeep and management. If there was trash he 
would take care of that. If the targets needed to be repaired he would do that. If there was 
someone at the range he would generally make sure they were functioning in a safe 
manner." Transcript at 238, Lines 6-10. 
27. Mr. Biggs would take action anytime he encountered behavior at the range that was 
contrary to the rules. Transcript at 238, Lines 11-17. 
28. There is no way for the county to know what gun range patrons are doing when the range 
is unsupervised. Transcript at 260, Lines 16-18. 
29. When Mr. Biggs was not at the gun range, no other county employee was assigned to 
supervise it. Transcript at 357, Lines 4-6. 
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30. Mr. Biggs' replacement, Mr. Parrish, had "substantially the same arrangement" as Mr. 
Biggs. Transcript at 222, Lines 12-13. 
Franklin County Knows the Gun Range Should be Supervised 
31. Mr. Biggs took action against inappropriate use of the gun range in Mr. Westerberg's 
presence. Transcript at 238, Lines 11-17. 
32. Franklin county has placed "a succession of signs with rules and directions about the 
range and they are continually updated." Transcript at 256, Lines 7-9. 
33. It is less likely that patrons of the gun range would climb on top ofa berm and shoot 
animals in a pasture ifit were supervised. Transcript at 261, Lines 3-8. 
34. Mr. Biggs encountered "people doing things that was unsafe" and corrected their 
behavior. Transcript at 356, Lines 19-20. 
35. Mr. Biggs was not told to give instruction or check to see if gun range patrons had any 
gun safety training. Transcript at 357, Lines 7-12. 
Franklin County Cultivates an "Anything Goes" Attitude at the Gun Range 
36. In 1999, "anything went on any of that range." Transcript at 97, Lines 20-21. 
37. Ms. Fischer believes that the builders of the range intended it to be "a free for all." 
Transcript at 189, Lines 20-21. 
38. People with no safety or hunting training are permitted to use the range. Transcript at 
212-213, Lines 20-25, 1. 
39. Signs at the gun range have been shot, activity which is not in accordance with the rules 
ofthe range. Transcript at 241, Exhibit 20. 
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40. If someone were supervising the gun range it is "less likely" that anyone would climb the 
berm and shoot from the berm or climb a fence and shoot at animals in a pasture. 
Transcript at 260-261, Lines 24-25, 1-8. 
41. If someone climbed up on one of the range's berms, they would not be using the range in 
the manner intended. Transcript 108-109, Lines 25,1-3. 
42. Patrons of the gun range were not using the gun range as intended when they left the 
range and trespassed on Mr. Ridge's land. Transcript at 131, Lines 7-10. 
43. If the gun range were supervised, Mr. Ridge does not believe he would have been pelted 
by the shot gunners, shot at in December, 2000, had trespassers from the range, or lost a 
fence. Transcript at 150, Lines 9-24. 
44. Shot gunners are prevented from using the range by posting prohibitions and patrolling 
the range. Transcript at 243, Lines 8-18. 
45. Law enforcement officers are expected to be trained in the use of guns and be responsible 
in the way they use the gun range. Transcript at 259, Lines 23-25. 
46. Non-law enforcement officers are not assumed to be as well trained and responsible in 
their use of the gun range as law enforcement officers. Transcript at 260, Lines 1-4. 
47. Mr. Westerberg has observed patrons of the gun range acting responsibly. Transcript at 
260, 11-13. 
48. Shooting from the berm onto private property is prohibited. Transcript at 260, Lines 19-
23. 
49. Following Mr. Ridge's complaints, the county changed the hours of the gun range and 
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provided supervised hours "to see if it would make a material difference in the safety of 
the range, to see if it would help us with general operation. We tried it for a length of 
time. It went fine and so we transitioned to the other method of operation, with Larry still 
monitoring and law enforcement still going by and checking on the range." Transcript at 
268, Lines 17-24. 
50. The gun range at some point began closing on Monday and Tuesday for "law 
enforcement training" and "hunter education." Transcript at 353, Lines 4-8. 
Complaints about Gun Range Activity are Ignored 
51. Mr. Ridge informed the sheriff s department that "there were snipers up on the shelf on 
the property line. That they had crawled over the fence and were sniping at us," "bullets 
were whizzing around [Ridge and his Wife]," and "one horse across the road ... was 
down and killed." Transcript at 30-31, Lines 19-25, 1. 
52. Mr. Ridge waited for a response to the sheriffs department after making two calls to 
report the early 2000 incident. When "the second call produced no response from the 
sheriffs department," Mr. Ridge waited "half an hour" and then "took it upon [himself] 
and ran out and got [his] truck" to confront the snipers. Transcript at 31, Lines 3-5. 
53. The snipers "pulled up on the edge" of the gun range. Transcript at 31, Lines 15-17. 
54. Mr. Ridge "found a truck that looked like the truck [he saw the snipers use]" and reported 
it to the sheriff. Transcript at 31, Lines 20-25. 
55. The sheriffs department was aware of the Ridge's complaint stemming from events of 
early 2000 but did nothing about it. Transcript at 29, Lines 12-15. 
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56. Mr. Ridge contacted the FBI about his problems with the gun range, they referred him 
back to the sheriff. Transcript at 33, Lines 9-10. 
57. Mr. Ridge believes the sheriff knew Mr. Ridge contacted the FBI. Transcript at 35, Lines 
1-6. 
58. The commissioners and the sheriff "didn't seem to take [Mr. Ridge's complaints] 
seriously." Transcript at 38, Lines 5-7. 
59. After Mr. Ridge complained to the county about the deaths of his horses the gun range 
was closed "for about two weeks until someone tore [the lock on the gate] out. And then 
the gun range reopened and has been going ever since just like it was before." Transcript 
at 48-49, Lines 24-25, 1-3. 
60. Following the presentation ofthe slug found on Mr. Ridge's property to the county 
commissioners there was no investigation of the incident other than a walkthrough of the 
gun range by Mr. Biggs and Mr. Westerberg, the county did no investigation of the 
incident. Transcript at 225-226, Lines 22-25, 1-10. 
61. The sheriff did not investigate who shot Mr. Ridge's horses. Transcript at 148, Lines 8-
10. 
62. The investigation into Mr. Ridge's being pelted by shotgun pellets was never completed. 
Transcript at 100. 
63. Mr. Ridge believes that the sheriff's department did not do an investigation to determine 
who shot his horses. Transcript at 148, Lines 8-10. 
Bullets Exit the Gun Range and Enter Spirit Ridge Land 
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64. The Trial Court stated during the trial: "There's been ample evidence that the bullets have 
at times landed on Mr. Ridge's property." Transcript at 383, Lines 21-22. 
65. "It's undisputed that on occasion slugs from firearms that have been discharged on the 
firing range can find their way outside the berms and outside the firing range and 
ultimately onto Mr. Ridge's property." Transcript at 426-427, Lines 24-25, 1-3. 
66. Shooting from one of the tables at the range, it is possible to shoot a bullet outside the 
range. Transcript at 258. 
67. The range is surrounded by plaintiff's property "on three plus sides of it. [plaintiff] has 
about 300 acres that encompasses [the gun range]." Transcript at 9, Lines 23-25. 
68. "The gun range sits up on a plateau" and there is "about a 250-foot drop" onto plaintiff's 
property to the west ofthe range. Transcript at 12, Lines 12-14. 
69. The 250 foot drop off is "sharp," "immediate," and the "fence that encompasses the gun 
range is right on the drop off." Transcript at 14. 
70. There are target stands in front of a "berm straight ahead ... east/west running." Transcript 
at 46. See also Exhibit 17. 
71. Mr. Ridge's property is "just right on the back side of [the east/west berm] and angles 
down ... " Transcript at 46, Lines 20-22. 
72. If a bullet was fired from the shooting bench at the range targets, the bullet would be 
most likely to strike the middle of the target. Transcript 378, Lines 19-22. 
73. Gun range patron "marksmanship varies person to person." Transcript at 233, Lines 11-
12. 
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74. Mr. Ridge complained to the county commission about ricochets occurring on his 
property in 2008. Transcript at 51-52. 
75. In about 2008, Jim Hull, a Franklin County Employee, experienced "a shot or two, [he] 
would say a couple, that seemed to [him] like they came through the leaves of the trees. 
Up high, but through the leaves of the trees." Transcript at 197, Linesl-5. 
76. Ifa "bullet were to ricochet out of the range, it probably could end up on somebody else's 
property." Transcript at 219, Lines 6-7. 
77. A bullet fired from the shooting range could fall into somebody's pasture. Transcript at 
259, Lines 3-9. 
78. Mr. Ridge has experienced ricochets from the gun range while working on his property 
"probably once a week in moving the horses or fixing the fence, when I was up around 
there every single time there was someone in there shooting and there were ricochets." 
Transcript at 50, lines 18-21. 
79. In 1999 Mr. Ridge "Heard and had some skeet and shotgun pellets pelting me while [he] 
was fixing a fence on the west side of this plateau." Transcript at 22, Lines 4-6. 
80. Mr. Ridge has experienced ricochets "whiz around [his] person and land in the ground 
near to [him]." Transcript at 75, Lines 8-9. 
81. Mr. Ridge heard ricochets coming from the gun range when he "was learning the 
property edges." Transcript at 156, Lines 1-6. 
82. On the day of the property inspections none of the ricochets hit near Mr. Ridge. 
Transcript at 156, Lines 7-8. 
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83. Mr. Ridge experienced "not just ricochets, but actual shooting, too. Two different events 
of that. Transcript at 156, Lines 13-14. 
84. In 2008 Deborah Fischer was parked in his truck facing toward the gun range when 
someone was "shooting a shotgun is the best [he could] figure. There were tiny little 
things hitting the truck and it broke the windshield in like 50 different places." Transcript 
at 156, Lines 19-24. 
85. While moving horses Deborah Fischer was standing at the base ofthe bluff and "several 
things hit the dirt. We had to tend to the horses first. It scared the horses half to death. We 
got them all rounded in and then [Mr. Ridge] went looking. [Ms. Fischer] looked at the 
post [she] was standing next to because [she had] heard something near there. [She] 
found a slug at the base of that post. It had hit the top of the post and split the post. It was 
the size of my pinky. Huge, with copper stuff on the bottom." Transcript at 159, Lines 2-
11. 
86. "It is possible to shoot outside the berm if you aim high enough." Transcript at 258, lines 
8-9. 
87. If a shooter shot high and hit the top of the two by four on the target, the bullet could go 
over the berm. Transcript at 379-380. 
88. Sometimes shooters do shoot high and do hit the side of the post. Transcript at 379, Lines 
11-13. 
89. Bullets that get out of the Franklin County gun range are dangerous because there is 
nothing to stop their descent into the surrounding area. Transcript at 381, Lines 4-8. 
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No Improvements Made to the Berms Since 2008 
90. The north berm's height was not increased following its construction in the 70's. 
Transcript at 351, Lines 7-23. 
91. The north "had been improved and built up a little bit in like 2008-ish on that north 
berm." Transcript at 84, Lines 12-14. 
92. "Improvements were made on the rifle range berm, which was putting the back berm in, 
was in 2008." Transcript at 225, Lines 13-15. 
93. "There wasn't any additional berm work done" between Mr. Ridge's complaints. 
Transcript at 225, Lines 19-21. 
94. "The center fire range being fully enclosed was a 2008 event." Transcript at 252, Lines 3-
4. 
Bullets Fired from the Gun Range Continue to Fall on Spirit Ridge Land 
95. Since 2008 Mr. Ridge has "been on that north end and the west and the east of [the 
berms] and heard ricochets." Transcript at 51, Lines 23-24. 
96. Mr. Ridge experienced continued ricochets entering his land from the gun range after 
2008. Transcript at 51-52, Lines 21-25, 1-2. 
Nature of the Gun Range Property 
97. Other property owners may have property abutting the gun range. Transcript at 342. 
98. The ridge residence on plaintiff's land is "between an eighth and a quarter of a mile" 
from the gun range." Transcript at 12, Lines 6-7. 
99. The gun range was not "set up for a skeet range. It wasn't properly signed or bermed. 
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And there were in fact no towers where the clay pigeons were flung from, so a person had 
to bring their own device to throw the clay pigeons." Transcript at 218, Lines 12-16. 
100. If a "bullet were to ricochet out of the range, it probably could end up on somebody else's 
property." Transcript at 219, Lines 6-7. 
101. Of the 10-12 other gun ranges with which Mr. Westerberg (former county commissioner 
in charge of gun range) was familiar, none were situated on a bluff. Transcript at 257, 
Lines 11-16. 
102. Gun ranges are typically in flat areas for safety reasons. Transcript at 380. 
Berms 
103. Some of the berms were made of "compacted tires in four by four by eight foot bundles" 
that were covered in sand. Transcript at 48, Lines 13-17. 
104. Rubber does not make a good backstop to bullets Transcript at 71, Lines 15-17. 
105. Certain berms were built in response to Ridge's complaints about "skeet shooting and 
shooting in general," "about in 2002 or 2003." Transcript at 48, Lines 11-14. 
106. The berms have not stopped bullets from leaving the range and entering the Spirit Ridge 
property. Transcript at 49, Lines 4-7. 
107. "Since the berms were built there is still ricochets coming offthe shooting range area." 
Transcript at 49, Lines 21-23. 
108. Sand is "one of the best" backdrops if it is "kept properly" because "it stops the lead, 
swallows it up." Transcript at 72, 84, Lines 15-20, 22-23. 
109. If sand backdrops are not maintained they allow bullets to ricochet off of previously shot 
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bullets. Transcript at 72, Lines 15-20. 
110. The county officially established the gun range in 1978, had it inspected by the NRA and 
built the berms according to the NRA recommendations. Transcript at 359. 
111. The main layer of the north berm is made of gravel or sand. Transcript at 164, Lines 3-7. 
The Defense was allowed to present its Case during plaintiff's case 
112. The county intended to call Mr. Westerberg as its first witness. Transcript at 229. 
113. The county was allowed to direct and cross examine Mr. Westerberg during plaintiff's 
case. Transcript at 423. 
114. The county was able to put on its case during plaintiff's case. Transcript at 423. 
115. The defense cross-examined witnesses and was allowed "some liberty" with respect to 
the cross-examination going into [the defense's] direct as well. Transcript at 314. 
Horses Shot 
116. Two ofMr. Ridge's horses were shot and killed. Transcript at 66, Lines 2-5. 
117. Mr. Ridge said he had no physical evidence that the horses had been shot from the gun 
range. Transcript at 145-146, Lines 23-25,1. 
118. Mr. Ridge believed that the horses were shot from the gun range because "when you're 
over at the residence you can hear which way gun tire is being pointed from the gun 
range." Transcript at 146, Lines 1-10. 
119. On the day the horses were shot Mr. Ridge heard shots coming "from the east to the west 
toward [his] property down on the west side." Transcript at 146, Lines 14-16. 
120. When gunfire "comes straight out west from the gun range there is absolutely no denying 
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that it's coming from the gun range ... " Transcript at 146, Lines 7-10. 
121. Mervin Smith's property is located "south of[Mr. Ridge's] property." Transcript at 146, 
Lines 20-24. 
122. If a bullet was fired from the south Mr. Ridge could "absolutely" tell it had been fired 
from the south. Transcript at 146, Lines 7-10. 
123. Mr. Ridge reported the shooting of the horses to the sheriff s office who responded by 
sending Deputy Zane Jensen to investigate. Transcript at 67, Lines 16-19. 
124. Zane Jensen "came down on the second horse that got autopsied ... he stood there and 
listened to the veterinarian, a Dr. Hoopes I believe, while he dissected the horse and 
pointed out the gunshot wounds and tried to find the lead:' Transcript at 67, Lines 19-24. 
125. The veterinarian was unable to find lead in the horse's wounds. Transcript at 68, Lines 1-
2. 
126. Dr. Hoopes never told Mr. Ridge that he had questions or doubted that the horses had 
been shot. Transcript at 69, Lines 7-10. 
127. "Dr. Hoopes defined that this was definitely gunshot wounds on this mottled horse." 
Transcript at 69, Lines 14-15. 
128. Deputy Zane Jensen reported that the horses were killed by gunshot. Transcript at 287, 
Lines 2-4. 
129. Zane Jensen never told Mr. Ridge he doubted the horses had been shot. Transcript at 69, 
Lines 11-13. 
130. Dr. Hoopes autopsied "the dark paint mare and confirmed that there were two gunshot 
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wounds to it, a lung and a gut shot." Transcript at 69, Lines 11-13. 
Improvements 
131. The county posted signs as an improvement to the gun range. Transcript at 1 02, Lines 8-
11. 
132. The berms have been improved: "they built the north berms up a little bit when they put 
in those rubber tires and built that berm". Transcript at 1 02, Lines 16-18. 
133. Mr. Ridge does not know what improvements have been made to the range since 2008. 
Transcript at 102-103, Lines 25,1-7. 
134. The county "continued putting some additions to [the gun range]." Transcript at 103, 
Lines 11-12. 
135. "About in the last year the canopies and benches I think are brand new." Transcript at 
111, Lines 9-10. 
136. Some berms have been raised and increased in size but, it is not known when. Transcript 
at 247. 
137. The canopies are considered to be a significant improvement to the range because "it 
protects the shooting benches from the elements," and "it tends to contain the field of 
vision of the shooter." Transcript at 249, Lines 1-4. 
138. The center fire range was completely enclosed by berms "toward the end of2008." 
Transcript at 252, Lines 3-4. 
139. "The rest of the range was dedicated to law enforcement use .. .in the 2009 time frame." 
Transcript at 252 Lines 15-20. 
20 
140. "There is no shooting to the south on the pistol range." Transcript at 254, 13-15. 
141. The county assumes that patrons of the gun range are responsible. Transcript at 254, Line 
23. 
142. The north berm's height was not increased following its construction in the 70's. 
Transcript at 351. 
143. Since Mr. Ridge vacated his property a "sign and these sheds and shooting stands were 
put in." Transcript at 43, lines at 14-15. 
144. Since Mr. Ridge vacated his property the 'jersey barriers and the dwelling and the tables 
are all new additions. Transcript at 43-44, Lines 25, 1-2. 
145. There is no barrier to stop people from going from the parking area into the shooting 
range. Transcript at 43, Lines 22-25. 
146. There is a target area on the west side of the shooting range. Transcript at 45, Lines 8-10. 
147. Bullets have been fired at the tops of the target posts on the west side of the shooting 
range and have "gone into the timber and actually shattered it out the back side." 
Transcript at 45, Lines 24-25. 
148. Bullets shot from the shooting tables into the timbers on the tops of the target posts will 
go over the berms and onto the plaintiff's property. Plaintiff's Exhibits 16 and 18. 
149. Within the year prior to the trial a pavilion had been erected over the shooting benches. 
Transcript at 245. 
Qualifications 
150. Mr. Ridge "underwent pretty intensive courses on ballistics and safe procedure." 
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Transcript 11, Lines 2-3. 
151. Mr. Ridge participated in "a lot of field maneuvers with live ammo." Transcript at 11, 3-
4. 
152. Mr. Ridge "had taken gun safety courses" including "back drops" and "overall safety." 
Transcript at 11, Lines 11-16. 
153. Mr. Ridge was taught the importance of a proper back drop before shooting. Transcript at 
11, Lines 18-20. 
154. Mr. Ridge was taught about the danger of ricocheting. Transcript at 11, Lines 21-23. 
155. Mr. Ridge graduated from "the New Mexico Military Institute in Roswell New Mexico." 
Transcript at 10, Lines 19-20. 
156. Mr. Ridge grew up with "small caliber rifles and pistols." Transcript at 10, Lines 23-24. 
Ricochets 
157. "Since the berms were built there is still ricochets coming off the shooting range area." 
Transcript at 49, Lines 21-23. 
158. "A ricochet is where the projectile either hits a solid and is deflected and does not cease 
movement in the sand berm, but is actually deflected up and over the berm." Transcript at 
50, Lines 1-4. 
159. Mr. Ridge can tell when a ricochet occurs based on the sound it makes. Transcript at 50, 
Lines 6-9. 
160. Mr. Ridge has experienced ricochets from the gun range while working on his property 
"probably once a week in moving the horses or fixing the fence, when I was up around 
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there every single time there was someone in there shooting and there were ricochets." 
Transcript at 50, Lines 18-21. 
161. Mr. Ridge has "sat off to the side when departments were having training sessions, or 
even when people were just practicing. [He has] sat off to the side probably near to 40 
times for hours at each time and calibrated ... which were ricochets." Transcript at 50 
Lines 21-25. 
162. Mr. Ridge determined that "one of ever [sic] 20 rounds that is fired in that range is a 
ricochet." Transcript at 51, 1-3. 
163. Mr. Ridge observed ricochets "up until about '08-ish when they concentrated on getting 
these berms built up." Transcript at 51, Lines 12-13. 
164. The 2002 berm "didn't stop any of the ricochets over on that side." Transcript at 51, 
Lines 14-15. 
165. "Any improvements [the county] has made on the north berms hasn't made have [sic] any 
difference in the ricochets. All through the years the ricochets have continued." 
Transcript at 51, Lines 16-18. 
166. Mr. Ridge was forced to leave the property in 2008 because of the ricochets. Transcript at 
51, Lines 19-21. 
167. Since 2008 Mr. Ridge has "been on that north end and the west and the east of [the 
berms] and heard ricochets." Transcript 51, Lines 19-24. 
168. Mr. Ridge experienced ricochets "probably in the mid-2000s." Transcript at 56, Lines 15-
18. 
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169. Mr. Ridge has experienced ricochets up to "a good eighth of a mile" from the gun range. 
Transcript at 59, Lines 9-10. 
170. Mr. Ridge has experienced ricochets "whiz around [his] person and land in the ground 
near to [him]." Transcript at 75, Lines 8-9. 
171. One cannot see a ricochet "with the naked eye." Transcript at 75, Lines 10-13. 
172. Mr. Ridge can tell how close a ricochet has come to him based on sound and his 
perception. Transcript at 76, Lines 1-9. 
173. Mr. Ridge heard ricochets coming from the gun range when he "was learning the 
property edges." Transcript at 156, Lines 1-6. 
174. On the day of the property inspections none of the ricochets hit near Mr. Ridge. 
Transcript at 156, Lines 7-8. 
175. Mr. Ridge experienced "not just ricochets, but actual shooting, too. Two different events 
of that. Transcript at 156, Lines 13-14. 
176. In 2008 Deborah Fischer was parked in Ridge's truck facing toward the gun range when 
someone was "shooting a shotgun is the best that [she could] figure. There were tiny little 
things hitting the truck and it broke the windshield in like 50 different places." Transcript 
at 156, Lines 20-22. 
177. While moving horses Deborah Fischer was standing at the base of the bluff and "several 
things hit the dirt. We had to tend to the horses first. It scared the horses half to death. We 
got them all rounded in and then [Mr. Ridge] went looking. [Ms. Fischer] looked at the 
post [she] was standing next to because [she had] heard something near there. [She] 
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found a slug at the base of that post. It had hit the top of the post and split the post. It was 
the size of my pinky. Huge, with copper stuff on the bottom." Transcript at 159, Lines 2-
11. 
178. Ms. Fischer and Mr. Ridge explained to the county commission about the gun range 
incidents. Transcript at 159, Lines 15-23. 
179. In response to the Ridge complaints, the county commission "agreed to close [the range] 
for three months." Transcript at 159,23. 
180. The county and Mr. Ridge both put locks on the gate to the gun range during its closure. 
Transcript at 159-160, Lines 25, 1-3. 
181. Someone cut the locks on the gate to the gun range off "a week or two or three weeks 
later. " Transcript at 160, 6-7. 
182. The gravel can be dangerous to individuals below when "it has been propelled as a 
projectile." Transcript at 164, Lines 13-16. 
183. In 2007 Ms. Fischer and Mr. Ridge material from the north berm "pinging" toward them 
causing Mr. Fischer to "literally almost [go] flat on the ground." Transcript at 163, Lines 
8-18. 
184. In 2007 the material from the berm was coming at Ms. Fischer with force, being "ejected 
toward [her] by some impetus force." Transcript at 166, Lines 19-21. 
185. Ms. Fischer was "terrified" when the material was ejected from the berm. Transcript at 
191, Lines 2-4. 
186. Zane Jensen, a sheriffs deputy who uses the county gun range, has been in fear of being 
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struck by a stray bullet at the range. Transcript at 317, Lines 12-15. 
187. When law enforcement is using its portion of the range, "we actually block off the range 
from the public in case there's a ricochet that comes from one of the other two longer 
ranges." Transcript at 317, Lines 18-21. 
188. Zane Jensen has had ricochets fly over him from public shooting, "that's why we put the 
sign out by the road that the range is closed for training." Transcript at 318, Lines 19-20. 
Shooting Incidents 
189. A couple of weeks prior to December 23 rd 2000, Mr. Ridge received a call from his wife 
who "was in a panic" and he heard "booming in the background" Transcript at 28, Lines 
7-10. 
190. During the "booming" incident Mr. Ridge's "wife, child, and her mother were just in a 
panic. They were obviously very distraught over what had happened." Transcript at 28 
Lines 20-22. 
191. When Mr. Ridge arrived at his property following the "booming" incident he did not 
"observe any of the shooting at that time." Transcript at 29, Lines 6-9. 
192. When Mr. Ridge arrived at his property following the "booming" incident he "tried to 
find some shell casings or something. [He] could find no casings from all of the shooting 
that had been taking place." Transcript at 29, Lines 2-5. 
193. On December 23,2000, Mr. Ridge "observed two men" on the gun range who "stepped 
over the fence on the west side where there's no berms or anything" and "came over with 
arms, with rifles. They came over the fence and they were then trespassing." "They laid 
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down on their stomachs and took a prone position and started to fire at my wife and I and 
the residence." Transcript at 30, Lines 4-14. 
194. In 2007 a neighbor "went up on the gun range, was up on the berms, and shot to the 
north, clear across all of my property, across another piece of property, more of my 
property, and onto his that's probably two or three miles away, at a manhole mounted up 
on the canal bank." Transcript at 38, Lines 15-19. 
195. Since buying the property, Mr. Ridge has "lost about 20 animals to gun fire." Transcript 
at 53, Lines 7-8. 
196. On December 23,2000, "the snipers were shooting at us and dropped [a horse] across 
from the residence. Transcript at 53, Lines 19-20. 
197. Other animals were shot between 2000 and 2008. Transcript at 53-54. 
198. In 2008 two horses were shot and killed from the gun range. Transcript at 59, lines 21-22. 
199. Mr. Ridge has informed shotgun skeet shooters on several occasions that he was below 
where they were shooting, "sometimes they stop and sometimes they don't." Transcript at 
94, Line 25. 
200. Snipers "pulled up on the edge" of the gun range. Transcript at 31, Lines 15-17. 
201. Mr. Ridge "found a truck that looked like the truck [he saw the snipers use]" and reported 
it to the sheriff. Transcript at 31, Lines 21-25. 
202. Mr. Ridge contacted the FBI about his problems with the gun range, they referred him 
back to the sheriff. Transcript at 32-33, Lines 20-25, 1-10. 
203. Mr. Ridge believed the sheriff knew Mr. Ridge contacted the FBI. Transcript at 36-37. 
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204. In 2007, one ofMr. Ridge's neighbors "went up on the gun range, was up on the berms, 
and shot to the north, clear across all of my property, across another piece of property, 
more of my property, and onto his." Transcript at 38, Lines 15-18. 
No Abatement Defense 
205. The county "is opposing the request for abatement of a nuisance and further disputes that 
there is a nuisance. And also is opposing the request for a preliminary injunction in this 
matter." Transcript at 4, Lines 13-16. 
206. The county commissioners "didn't contact Mr. Ridge" when the gun range was reopened. 
Transcript at 261, Lines 9-16. 
207. The county did not invite Mr. Ridge or other interested people to come and talk about 
whether the range should reopen. Transcript at 261, Lines 13-16. 
208. Bullets from ricochets and direct fire continue to enter plaintiff's property. Plaintiff's 
exhibit 16 and 18; Transcript at 51-52, Lines 21-25, 1-2; Transcript at 318. 
ISSUES PRESENTED ON APPEAL 
(1) Did evidence support the trial court's conclusion that Franklin county abated the 
nuisance created by the County's gun range that sits atop a bluff overlooking 
plaintiff's property, from which bullets shot from the shooting benches into target 
posts have been going over the berms, ricochets continue, and the sheriff's 
department closes the public range during training because of the continuing fear of 
ricochets? 
Standard of review: An involuntary dismissal pursuant to I.R.C.P. 41(b), is a judgment on 
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the merits against the plaintiff and requires the court to make findings of fact and conclusions of 
law as required by I.R.C.P. Rule 52(a). Sorenson v. Adams, 98 Idaho 708, 571 P.2d 769 (1977). 
Appellate review of the lower court's decision is limited to ascertaining whether the evidence 
supports the findings of fact, and whether the findings of fact support the conclusions of 
law. See Conley v. Whittlesey, 133 Idaho 265, 269, 985 P.2d 1127, 1131 (1999); Alumet v. Bear 
Lake Grazing Co., 119 Idaho 946,812 P.2d 253 (1991). A trial court's findings of fact in a bench 
trial will be liberally construed on appeal in favor of the judgment entered, in view of the trial 
court's role as trier of fact. See Lindgren v. ~Martin, 130 Idaho 854, 857,949 P.2d 1061, 1064 
(1997); Sun Valley Shamrock Resources, Inc. v. Travelers Leasing Corp., 118 Idaho 116, 118, 
794 P.2d 1389, 1391 (1990). It is the province of the district judge acting as trier of fact to weigh 
conflicting evidence and testimony and to judge the credibility of the witnesses. See I.R.C.P. 
Rule 52(a); Marshall v. Blair, 130 Idaho 675, 679, 946 P.2d 975, 979 (1997). This Court will not 
substitute its view of the facts for the view of the district court. A1arshall, 130 Idaho at 679, 946 
P.2d at 979; Deer Creek, Inc. v. Hibbard, 94 Idaho 533, 535,493 P.2d 392,394 (1972). Instead, 
where findings of fact are based on substantial evidence, even if the evidence is conflicting, 
those findings will not be overturned on appeal. See Hunter v. Shields, 131 Idaho 148,953 P.2d 
588 (1998). The standard of review for overturning a trial courts involuntary dismissal per IRCP 
41 (b) is abuse of discretion. Meyer v. Whipple, 94 Idaho 260, 261, 486 P .2d 271, 272 (Idaho 
1971). The proper standard of review in this case is whether the trial court's determination that 
the nuisance created by this gun range was abated is based on substantial and competent 
evidence. Crea v. Crea, 135 Idaho 246,249-250, 16 P.3d 922, 925 - 926 (Idaho, 2000). 
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ARGUMENT 
The gun range currently owned and operated by Franklin County is a nuisance. The 
district court erred in its findings of fact and conclusions of law as to three facts. The plaintiffs 
assert that the record established (1) that the Franklin County gun range is a nuisance, (2) that the 
nuisance has existed since at least 1999 and (3) the nuisance has continued beyond 2008 until 
today and has not been abated. 
Plaintiffs request for abatement and an injunction against Franklin County maintaining a 
gun range on the bluff overlooking the Spirit Ridge property is appropriate, necessary, and 
should be granted by the Court. 
I. The Franklin County Gun Range is a Nuisance 
Idaho has established by statute that a nuisance is: 
"Anything which is injurious to health or morals, or is indecent, or offensive to the 
senses, or an obstruction to the free use of property, so as to interfere with the 
comfortable enjoyment oflife or property, or unlawfully obstructs the free passage or 
use, in the customary manner, of any navigable lake, or river, stream, canal, or basin, or 
any public park, square, street, or highway, is a nuisance." 
I.C. § 52-101. The original action is permitted by I.C. § 52-Ill. The nuisance affects 
only a single land owner and is therefore not a public nuisance. I.C. § 52-102. Nor is it a moral 
nuisance under I.C. § 52-103. However, the criteria described by I.C. § 52-101 are met and the 
action is therefore a private nuisance. I.C. § 52-107. Abatement is a statutorily accepted remedy 
for a private nuisance. I.C. § 52-301. In order to obtain an injunction against, or the abatement 
of, an alleged nuisance, the complaining party must show a clear case supporting his right to 
relief. Larsen v. Village a/Lava Hot Springs, 88 Idaho 64, 73, 396 P.2d 471, 476 (1964) citing 
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City of Marlin v. Criswell, Tex.Civ.App., 293 S.W. 910 (1927). Spirit Ridge has shown a clear 
case supporting its right to relief. 
This court reviews a dismissal under Rule 41 (b) for an abuse of discretion. Meyer v. 
Whipple, 94 Idaho 260, 261, 486 P.2d 271,272 (Idaho 1971). A trial court does not abuse its 
discretion if (1) the trial court correctly perceived the issue as one of discretion, (2) the trial court 
acted within the bounds of its discretion and applied the correct legal standard, and (3) the trial 
court reached its decision through the exercise of reason. Contreras v. Rubley, 142 Idaho 573, 
575, 130 P. 3d 1111, 1114 (2006). The court correctly perceived that the issue in the instant case 
is one of discretion with significant leeway in making its determination; "when a defendant 
moves for an involuntary dismissal at the close of the plaintiffs presentation in a non-jury case, 
the court sits as a trier of fact and is not required to construe all evidence and inferences to be 
drawn therefrom in the light most favorable to the plaintiff' Keenan v. Brooks, 100 Idaho 823, 
825,606 P.2d 473,475 (Idaho, 1980). However, as broad as the courts discretion is in this case, 
the court failed to act within the bounds of its discretion when it ignored several facts in the 
record and, while it may have applied the correct legal standard, it did not apply that standard to 
all of the relevant facts. In ruling upon motions made under Rule 41 (b) of the Idaho Rules of 
Civil Procedure, the trial court may weigh the evidence, Nelson v. Marshall, 94 Idaho 726, 497 
P.2d 47 (1972); however, it may not disregard testimony which was neither contradicted, 
impeached nor inherently improbable. Olsen v. Hawkins, 90 Idaho 28, 408 P.2d 462 (1965).The 
record reveals that, starting with the original purchase of the land surrounding the gun range in 
1999, bullets have escaped the gun range and entered the Spirit Ridge property on many 
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occaSIOns. Spirit Ridge has provided witness testimony that bullets fired from the gun range 
have landed on Mr. Ridge's property. This testimony not been contradicted, impeached and is 
not inherently improbable and thus may not be disregarded by the court. Id. As the court 
candidly admitted: "It's undisputed that on occasion slugs from firearms that have been 
discharged on the firing range can find their way outside the berms and outside the firing range 
and ultimately onto Mr. Ridge's property." Transcript at 426-427, Lines 24-25,1-3. That finding 
by the Trial Court establishes a nuisance. 
II. History of the Nuisance 
In 1999 Mr. Ridge purchased a piece of property in Franklin County Idaho on which to 
live and maintain his horses. Transcript at 12. Since that time, Mr. Ridge has endured bullets 
from the adjoining gun range maintained by Franklin County being fired at him, ricocheting near 
him, and destroying his property. The gun range became a nuisance to Mr. Ridge in 1999, the 
same year he bought the adjoining land. In 1999 Mr. Ridge "Heard and had some skeet and 
shotgun pellets pelting [him] while [he] was fixing a fence on the west side of this plateau." 
Transcript at 22, Lines 4-6. The plateau from which Mr. Ridge was fired upon is where the gun 
range is situated. Transcript at 12, Lines 12-13. "The gun range sits up on a plateau" and there is 
"about a 250-foot drop" onto Ridge's property to the west of the range. Transcript at 12, Lines 
12-13. The following year, a few weeks prior to December 23 rd 2000, Mr. Ridge received a call 
from his wife and Mr. Ridge heard "booming in the background" of the call. Transcript at 28, 
Lines 7-10. During the "booming" incident Mr. Ridge's "wife, child, and her mother were in a 
panic. They were obviously very distraught over what had happened." Transcript at 28 Lines 20-
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22. On December 23, 2000, Mr. Ridge "observed two men" on the gun range who "stepped over 
the fence on the west side where there's no berms or anything" and "came over with arms, with 
rifles. They came over the fence and they were then trespassing." Transcript at 30, Lines 4-14. 
"They laid down on their stomachs and took a prone position and started to fire at my wife and I 
and the residence." Transcript at 30, Lines 4-14. Mr. Ridge further detailed the event: "the 
snipers were shooting at us and dropped [a horse] across from the residence." Transcript at 53, 
Lines 19-20. Over the course of the next eight years, other animals on the Spirit Ridge property 
were shot and killed by gunmen from the range that overlooked the property. Transcript at 53-54. 
These types of incidents would persist for years. 
A later incident in 2007 involved a neighbor who "went up on the gun range, was up on 
the berms, and shot to the north, clear across all of my property, across another piece of property, 
more of my property, and onto his that's probably two or three miles away, at a manhole 
mounted up on the canal bank." Transcript at 38, Lines 15-19. Mr. Ridge is not the only person 
who has encountered bullets leaving the gun range and entering his property. 
In about 2008, Jim Hull, a Franklin County Employee, experienced "a shot or two, [he] 
would say a couple, that seemed to [him] like they came through the leaves of the trees. Up high, 
but through the leaves of the trees." Transcript at 197, Lines 1-5. Mr. Hull could hear gunshots 
from the range when the bullets passed above his head. Transcript at 197, Lines 10-11. He was 
concerned about the bullets flying above his head but he would not have been disturbed by the 
bullets if they were not fired from the top of the bluff where the gun range was situated. 
Transcript at 198, Lines 12-14. 
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Also in 2008, Deborah Fischer was parked in his truck facing toward the gun range 
when someone was "shooting a shotgun near as [she could] figure. There were tiny little things 
hitting the truck and it broke the windshield in like 50 different places." Transcript at 156, Lines 
20-22. On another occasion, while moving horses, Deborah Fischer was standing at the base of 
the bluff and "several things hit the dirt. We had to tend to the horses first. It scared the horses 
half to death. We got them all rounded in and then [Mr. Ridge] went looking. [Ms. Fischer] 
looked at the post [she] was standing next to because [she had] heard something near there. [She] 
found a slug at the base of that post. It had hit the top of the post and split the post. It was the size 
of [her] pinky. Huge, with copper stuff on the bottom." Transcript at 159, Lines 2-11. 
All of these instances of bullets entering the Spirit Ridge property can be "injurious to 
health" and an "obstruction to the free use of property, so as to interfere with the comfortable 
enjoyment oflife or property" as described in I.e. § 52-101. The situation eventually became 
intolerable and Mr. Ridge was forced to vacate the property in 2008. Transcript at 51, Lines 19-
21. 
III. The Court Acknowledged the Nuisance 
Spirit Ridge established that the gun range was a nuisance while Mr. Ridge was living on 
the property. The trial court acknowledged this fact: "It's undisputed that on occasion slugs from 
firearms that have been discharged on the firing range can find their way outside the berms and 
outside the firing range and ultimately onto Mr. Ridge's property." Transcript at 426-427, Lines 
24-25, 1-3. If slugs from firearms discharged on the firing range can find their way to Mr. 
Ridge's property, then people and other property present there are not safe. Bullets can be 
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injurious to health and, as demonstrated by Mr. Ridge's departure, obstruct the free use of his 
property. The gun range is a nuisance and that nuisance must be abated. 
This Court has stated that "for one to be held liable for a nuisance, he, she, or it, must 
control or manage or otherwise have some relationship to the offensive instrumentality or 
behavior that would allow the law to say the defendant must stop causing it and/or pay damages 
for it." Cabbley v. City afChallis, 143 Idaho 130, 134, 139 P.3d 732, 736 (2006). Franklin 
County owns the gun range at issue and has hired individuals to manage the gun range and thus 
has the requisite relationship to the gun range. Transcript at 205-206, Lines 22-25, 1-9; 
Transcript at 211, Lines 10-11. As owner/manager of the gun range, Franklin County is 
responsible for abating the nuisance represented by the range and the bullets emanating 
therefrom. 
IV. The Nuisance has not Been Abated 
Trial Court Erroneously Asserted that no Evidence of Bullets Entering the Spirit Ridge 
Property had Occurred after 2008 
Notwithstanding the Trial Court's finding that there was "ample evidence that ricochet 
bullets found their way onto the plaintiff's property," the trial court denied plaintiff relief by 
erroneously finding an abatement after 2008. Transcript at 383, Lines 21-22. "There has been no 
discussion, no testimony, regarding any intentional accidents since 2008 regarding these issues" 
and "There has been absolutely no evidence of an ongoing problem with respect to individuals 
who are frequenting the gun range, the Franklin County gun range, violating the rules, violating 
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the law, committing intentional negligent acts that have caused harm to Mr. Ridge, to Mr. 
Ridge's property, or to the quiet enjoyment of his property." Transcript at 429, Lines 6-1l. 
This conclusion is wrong for two reasons. First it put the burden on the plaintiff, who had 
proved a nuisance to prove that the nuisance had not been abated and second, this conclusion 
was not supported by substantial evidence. Mr. Ridge stated in the record that the improvements 
made up to 2008 were insufficient and between 2008 and the time of the trial "probably seven 
times [he has] been on that north end and the west and the east of [the berms] and heard 
ricochets." Transcript at 51, Lines 22-24. The continued instances of ricochets as established by 
Mr. Ridge's uncontroverted testimony is indicative that the problems at the gun range, described 
at length throughout the trial, have not been abated. 
The activities at the gun range have forced Ridge to vacate the property. Transcript at 51, 
Lines 19-21. He only returns sporadically to maintain it. Transcript at 1 03, Lines 17-20. During 
those sporadic returns he has continued to experience the complained about bullets emanating 
from the gun range. Transcript at 51-52, Lines 21-25, 1-2. He should not be required or expected 
to endure continued attacks while living near the gun range in order to show that the property is 
still plagued by gunfire when his return trips to the property confirm precisely that. Further, 
recent photos of the gun range show that as presently constituted, a person sitting at the shooting 
table and hitting high on the target posts will go over the berms. Transcript at 379-380. See also 
exhibits 18-19. Evidence on the posts shows that that indeed happens. Transcript at 379-380. 
See also exhibits 18-19. Finally, Deputy Jensen testified, as part of the county's case, that when 
law enforcement practices at the range they close the public range for fear of ricochets! 
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Transcript at 318, Lines 19-20. In light of this evidence it cannot be said that substantial 
evidence supports an abatement defense. 
Abatement by Improvements to the Gun Range 
The Trial Court reasons that improvements made by Franklin County have abated the 
nuisance as of 2008. The Court evidently assumes that the improvements made by the County 
include improvements to the berms, even stating specifically that improvements have been made 
to the berms since 2008. Transcript at 432, Lines 9-12. This belief is unsupported by the 
evidence. 
The improvements made to the gun range after 2008 are superficial and do nothing to 
abate the nuisance. They include new signs, shooting benches, new target posts, canopies over 
the benches and some sheds. Transcript at 43, lines at 14-15; Transcript at 111, Lines 9-10; 
Transcript at 102, Lines 8-11; Transcript at 249, Lines 1-2. Any improvement to the berms that 
might tend to abate the nuisance is absent after 2008, the year in which the Court believes the 
nuisance was abated. The north berm hasn't been improved since the 1970's, some 
improvements were made on the rifle range berm in 2008 and the center fire range was enclosed 
that same year. Transcript at 252, Lines 3-4; Transcript at 351. None of these improvement 
occurred after the nuisance was acknowledged by the court and the nuisance continues unabated. 
V. Nuisance in Fact 
The Franklin County gun range is not a nuisance per se given that a nuisance per se must 
be a nuisance at all times under all circumstances, regardless oflocation and surroundings. 
Larsen v. Village of Lava Hot Springs, 88 Idaho 64, 72, 396 P.2d 471, 475 (1964) citing City of 
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l\1arlin v. Criswell, Tex.Civ.App., 293 S.W. 910 (1927). There are circumstances, locations, and 
surroundings wherein a gun range can be operated safely without creating a nuisance for its 
neighbors. The Franklin County gun range's circumstances, location and surroundings create a 
nuisance in fact. 
A nuisance in fact is that which is not inherently a nuisance, or one per se, but which 
may become such by reason of surrounding circumstances, or the manner in which conducted. 
Rowe v. City of Pocatello. 70 Idaho 343, 348, 218 P.2d 695, 698 (1950). A gun range may not be 
a nuisance when it is properly placed and managed. The Franklin County gun range is not 
properly placed or managed. The location of the Franklin County gun range overlooking land 
that surrounds it, the continuing incidents of bullets leaving the range and coming to rest on the 
Spirit Ridge property, and the anything goes attitude engendered by the county not taking 
seriously its duty to supervise the range, and investigate wrongdoing there constitute surrounding 
circumstances that create a nuisance in fact. 
The Franklin County Gun Range is not Properly Placed 
A gun range is a nuisance unless there is an effective barrier that prevents bullets from 
intentionally or unintentionally reaching another person's property. Several witnesses at the trial 
testified about firing ranges that were safe because they were situated such that bullets would fall 
to the ground via the natural forces of gravity before they could damage neighboring property. 
Transcript at 257-258,380. Property adjacent to the Franklin County gun range is not similarly 
protected. The Franklin County gun range sits 250 feet above the plaintiffs property and is 
surrounded by the Spirit Ridge property three sides. Transcript at 12, Lines 12-14. Any bullet 
38 
not contained by the inadequate berms around the gun range will inevitably fall on the plaintiff's 
property 250 feet below. Mr. Ridge testified that ricochets continued beyond 2008. Transcript at 
51-52, Lines 21-25, 1-2. Deputy Jensen testified that law enforcement continues to close the 
public range when they train for fear of ricochets emanating from the public portion of the range. 
Transcript at 318, Lines 19-20. Persons sitting at the shooting tables continue to fire shots over 
the berm after 2008. Transcript at 379-380. Without completely enclosing the gun range, 
Franklin County cannot make a gun range on a bluff surrounded by private property safe. 
The lack of supervision makes the gun range a nuisance 
Much of the evidence of the nuisance at trial focused on intentional acts of patrons of the 
gun range intentionally shooting from the gun range onto the plaintiff's property. Transcript at 
428. The county took the position at trial that it cannot be held responsible for intentional or 
criminal acts committed at the gun range any more than it could be held responsible for a 
motorist stopping on a county road and illegally discharging a gun. 
That analogy misses the point. The County has set up the gun range. It invites the public 
to use the gun range. Transcript at 43,211,212,389, Lines 22-25; 20-23; 4-6; 13-15. It has 
chosen not to supervise the gun range although it knows that patrons of the gun range do not 
always follow the rules. Transcript at 238,356. Those facts, coupled with the county's refusal to 
even investigate incidents of intentional shooting from the range sets up an "anything goes" 
attitude at the Franklin County gun range. The County has created a gun range and an anything 
goes explosive atmosphere that needs to be abated. 
a. The Public is Invited to Shoot 
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There is a standing invitation to the public to come shoot at the gun range. The gun range 
is open "in fact open to public use" from "daylight to dusk." Transcript at 211, Lines 20-23. 
Any member of the public can use the gun range. Transcript at 212, lines 4-6. There is a 
designated portion of the gun range for public use. Transcript at 389, Lines 13-15. General 
admission to a gun range where inherently dangerous activities are expected without any 
requirement for safety or firearms training creates the volatile situation now in effect at the 
range. Under these conditions supervision by the County might serve to mitigate some of the 
issues experienced by Spirit Ridge but such supervision is lacking. 
h. The Franklin County Gun Range is Unsupervised 
Franklin County only provides token supervision at the gun range. The County allowed a 
Mr. Biggs to volunteer his own time to maintain the gun range. Transcript at 334, Lines 18-
20. Eventually they began to pay him to maintain the range but he was only rarely present on 
the range. Transcript at 211, Lines 10-11. Mr. Biggs was tasked with "general range upkeep 
and management" and would correct any behavior contrary to the rules that he observed, but 
his work was insufficient to prevent or abate the nuisance of the gun range. Transcript at 211, 
Lines 15-16. Mr. Biggs was not present on the range daily, when he was the time he spent 
there varied from 1 to 8 hours not to exceed more than 24 hours a month. Transcript at 353-
354. This is insufficient to maintain a safe gun range. 
Franklin County is aware that the gun range should be supervised. The one time Mr. 
Westerberg did a walkthrough of the gun range with Mr. Biggs, he observed Mr. Biggs 
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taking action to correct inappropriate use of the gun range. Transcript at 238. Franklin 
County has placed "a succession of signs with rules and directions about the range and they 
are continually updated." Transcript at 256, Lines 7-9. Mr. Biggs himself admits that it would 
be less likely for patrons of the gun range to climb the berm and shoot animals in a pasture if 
the range were supervised. Transcript at 261, Lines 3-8. The County has no excuse for failing 
to provide supervision when it knows such supervision is required. 
The fact that Mr. Biggs encountered behavior that needed to be corrected during the 
minimal amount of time he was present on the range is indicative, not just of the attitude of 
the patrons toward the rules of the range, but of the frequency of this type of behavior. 
Assuming 12 hours of open range time based on the "dawn to dusk" availability of the range 
to patrons and assuming that patrons limit themselves to the dawn to dusk time frame, in a 
typical month the range is left unsupervised for 336 hours. This lack of supervision of an 
inherently dangerous activity on Franklin County land is irresponsible and contributes to the 
nuisance experienced by Spirit Ridge. If Mr. Biggs encounters rule-breaking and 
inappropriate use of the gun range during the short periods when he is present, more 
instances of the same type of behavior can be expected when even the limited supervision 
supplied by Mr. Biggs or his successors is absent from the gun range. 
c. Franklin County Fails to Investigate Claims of Dangerous Activity on the Gun Range 
Beginning in 1999 and persisting until the time of the trial and beyond, Mr. Ridge has 
made complaints about the activities occurring at the gun range that have not been 
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appropriately investigated. Mr. Ridge reported two incidents in 2000 that went 
uninvestigated. Transcript at 29-31. In the first incident Mr. Ridge's wife, child, and mother-
in-law were terrorized by activity at the range. Transcript at 28 Lines 20-22. In the other 
incident, patrons of the gun range fired upon Ridge and his wife such that he referred to them 
as "snipers." Transcript at 30-31, Lines 19-25, 1. The sheriff again failed to investigate. 
Transcript at 30-31. At one point Mr. Ridge was pelted by shotgun pellets which he reported 
to the sheriff who again failed to investigate the incident. Transcript at 100. When a slug 
fired from the gun range struck a wooden post near where Mr. Ridge and Deb Fischer were 
working, Ridge brought the slug to the commissioners hoping that this at least would be 
taken seriously. Transcript at 159-160. The commissioners closed the range pending an 
investigation that consisted of a single "physical survey" conducted by then Commissioner 
Westerberg and Mr. Biggs. Transcript at 159,225-226, Lines 25,22-25, 1-6. The range 
opened back up shortly thereafter. Transcript at 160, Lines 6-11. Throughout all of his 
experiences Mr. Ridge has found that the commissioners and the sheriff do not take his 
complaints seriously. Transcript at 38, Lines 1-7. 
The County's lack of interest in Mr. Ridge's claims is disturbing and contributes to the 
attitudes displayed by patrons of the gun range. If there is no supervision of the activities at 
the gun range and no investigation of complaints about the gun range then patrons of the gun 
range believe they can do whatever they please and act on that belief leading to the death and 
destruction wrought upon Spirit Ridge. 
VI. Burden of Proof Shifted to the County 
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After having established the nuisance that existed before 2008, the burden shifted to 
Franklin County to prove, as an affirmative defense, that the nuisance had been abated. The 
court stated that the plaintiff had the burden to prove that the nuisance existed after 2008 and 
had not been abated by actions of the county. That ruling was incorrect. Once a nuisance has 
been established, the burden shifts to the operators of the nuisance to show that they have taken 
steps to abate the nuisance. Rogers v. City of Abilene, 704 S.W. 2d 145 ("The burden was not on 
the [plaintiff] to show that the nuisance continued. The burden to establish that it had been 
abated was on the owner to raise a fact issue on the affirmative defense of voluntary abatement 
of the nuisance.") See, also, Lyon v. Cascade Commodities Corp. 94 Idaho 714,496 P.2d 951 
(Idaho 1972). ("Thus, the appellants would have an opportunity to demonstrate whether the new 
equipment installed in the plant effectively eliminated the cause of the odors emanating from the 
plant. The district court has discretion to afford the appellants this opportunity, either upon 
application to modify the temporary injunction or upon proper showing prior to hearing of the 
case on its merits. ") 
That error was not only significant because of where it placed the burden of proof on an 
important issue, but because it put the county's motion and the court's granting of the motion in 
an unfair procedural posture. The parties stipulated and the Court agreed to allow the defendant 
to introduce evidence on its case in chief during plaintiff's case. Under the rules, the county's 
motion must be brought at the end of the plaintiff's case. After the defendant has begun its 
proffer of evidence, the next opportunity to move for judgment is at the close of all the 
evidence. The reason for this is simple and is an issue of fundamental fairness. Before the court 
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can properly enter a ruling on the basis of evidence defendant has submitted in support of his 
case, the court must afford the plaintiff the opportunity to offer rebuttal evidence. 
In this case the court entered its order on the basis of evidence relating to the defendant's 
case as is evident from the fact that the court's ruling is premised on defendant having 
established what is an affirmative defense. Rogers, 704 S.W. 2d 145. It was procedurally unfair 
for the court to enter judgment on defendant's affirmative defense without providing plaintiff an 
opportunity to rebut that evidence. 
Moreover, even though plaintiff was not given the opportunity to rebut the evidence, the 
evidence was clear that voluntary abatement had not occurred. The witnesses testified to some 
feeble attempts by the county to provide supervision, but it is evident that the county's actions 
rather than producing responsible behavior at the gun range has instead fostered an "anything 
goes" attitude at the gun range. The public would conduct itself in a better manner on open 
ground than on a county sponsored gun range with no supervision. 
The evidence also established that the gun range is not designed or operated in a safe 
fashion. The berms do not stop and contain lead in a safe fashion for a gun range perched atop a 
250 foot ledge above plaintiff's property2. One in twenty bullets ricochet and the problem is so 
bad that the Sheriff's department will not practice there without shutting down the public gun 
range! Photos taken in January of this year show that the berms are not high enough to stop 
bullets from going over3 when the target was missed by just a few inches. Exhibits 16, 18. 
2 While the record may not be clear about when the photos were taken, if the plaintiff had had an opportunity to 
rebut, plaintiff would have established that date. 
3 It is plaintiffs position that given the location of the gun range on the bluff, it is not practicable to build sufficient 
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The evidence established that the gun range was designed and is operated as a nuisance. 
The motion of the county should have been denied, plaintiff should have been allowed to put on 
evidence of the county's affirmative defense that it had abated the nuisance, and judgment 
should have been entered in favor of the plaintiff. 
CONCLUSION 
The District Court was tasked with ascertaining whether the evidence supports the 
findings of fact, and whether the findings of fact support the conclusions of law. In this case the 
Court evaluated the evidence and correctly concluded that the nuisance complained of existed 
until 2008. The Court then found that the nuisance had been abated and the burden to prove that 
it had not been abated fell upon the plaintiff. The facts do no support these conclusions. The 
bullets emanating from the unsupervised gun range owned by the County continue to fall 
unabated onto Spirit Ridge land making it unusable and uninhabitable. The trial court placed the 
burden of proving that the established nuisance had continued beyond 2008 on the plaintiff when 
it legally fell to the defendant to prove up the affirmative defense the nuisance had been abated. 
The nuisance must be abated and the County has a duty to make that happen. 
Dated this 24th day of September, 2013. 
ATKIN LAW OFFICES, P. C. 
Blake S. Atkin 
benns to contain the lead from this range. This range is in stark contrast to the ranges that Mr. Biggs and Mr. 
Westerberg testified about that were surrounded by sufficient flat land or water to contain the lead that escaped from 
the ranges. 
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